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	HOWARD KOLLITZ (State Bar No. 059611),

RICHARD D. BURSTEIN (State Bar No. 056661),

JAMES B. DEVINE (State Bar No. 205270) of

DANNING, GILL, DIAMOND & KOLLITZ, LLP

2029 Century Park East, Third Floor
Los Angeles, California 90067-2904
Telephone:  (310) 277-0077
Facsimile:  (310) 277-5735

Attorneys for Defendants,
Paul Minshull and Anne Minshull


UNITED STATES BANKRUPTCY COURT

CENTRAL DISTRICT OF CALIFORNIA

NORTHERN DIVISION

	In re

REED E. SLATKIN,

Debtor.

R. TODD NEILSON, Trustee Of The Chapter 11 Bankruptcy Estate Of Reed E. Slatkin,

Plaintiff,

v.

PAUL R. MINSHULL, an individual, ANNE H. MINSHULL, an individual, and DOES 1-25, inclusive,

Defendants.
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	Case No. ND-01-11549-RR

Chapter 11

Adv. No. AD-02-01218-RR

Judge:
Hon. Robin L. Riblet

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY JUDGMENT OR, ALTERNATIVELY, SUMMARY ADJUDICATION
Date:
To Be Set
Time:
To Be Set.

Place:
1415 State Street
Courtroom 201
Santa Barbara, California


Defendants Paul Minshull and Anne Minshull (collectively, the “Defendants”), defendants in the above-captioned adversary proceeding (the “Adversary Proceeding”), respectfully submit the following memorandum of points and authorities in support of their Notice Of Motion And Motion For Summary Judgment Or, Alternatively, Summary Adjudication Of Defense (the “Motion”) filed and served concurrently herewith:
I. INTRODUCTION
By this Motion, the Defendants seek a summary determination that Slatkin was a “stockbroker” and that, consequently, he is ineligible to be a Chapter 11 debtor and his current Chapter 11 trustee, R. Todd Neilson (the “Trustee”) lacks standing to be the plaintiff herein.  Further, to the extent that the Trustee might have standing as a Chapter 7 trustee, his avoidance powers are limited to those provided under Section 548(a)(1)(A) of the United States Bankruptcy Code (the “Bankruptcy Code”),  TA \l "11 U.S.C. § 548(a)(1)(A)" \s "11 U.S.C. § 548(a)(1)(A)" \c 2 11 U.S.C. § 548(a)(1)(A).

The Bankruptcy Code contains a specific definition of a “stockbroker” and Slatkin meets that definition.  A debtor is a “stockbroker” if he is a “person with respect to which there is a customer, as defined in section 741 of [the Bankruptcy Code]; and that is engaged in the business of effecting transactions in securities for the account of others; or with members of the general public, from or for such person’s own account.”  11  TA \l "U.S.C. § 101(53A)" \s "U.S.C. § 101(53A)" \c 2 U.S.C. § 101(53A) (emphasis added).  The Bankruptcy Code’s definition of a “customer” under Section 741 “includes…[an] entity that has a claim against a person arising out of…a deposit of cash, a security, or other property with such person for the purpose of purchasing or selling a security…”  TA \l "11 U.S.C. § 741(2)" \s "11 U.S.C. § 741(2)" \c 2 11 U.S.C. § 741(2) (emphasis added).  Under Bankruptcy Code § 101(53A), two criteria exist for determining whether a debtor may be classified as a “stockbroker”: (1) the debtor must have customers; and (2) the debtor must be in the business of effecting transactions in securities.   TA \l "In re Baker & Getty Financial Services, Inc., 106 F.3d 1255, 1259 (6th Cir. 1997)" \s "In re Baker & Getty Financial Services, Inc., 106 F.3d 1255, 1259 (6th Cir. 1997)" \c 1 In re Baker & Getty Financial Services, Inc., 106 F.3d 1255, 1259 (6th Cir. 1997).  

The undisputed facts show that Slatkin had “customers” as a matter of law because Slatkin’s investors, including Defendants, gave money to Slatkin with the express purpose of investing in securities.  The undisputed facts also demonstrate that Slatkin engaged in the business of effecting securities transactions for his investors, including Defendants.  Furthermore, courts that have determined that a debtor was a “stockbroker” with “customers” have relied upon the same evidence that is in abundant supply here.  The unavoidable conclusion is that Slatkin was a “stockbroker.”  Under the Bankruptcy Code, “stockbrokers” are not eligible for Chapter 11 relief.   TA \l "11 U.S.C. § 109(d)" \s "11 U.S.C. § 109(d)" \c 2 11 U.S.C. § 109(d).

The logical corollary that follows is that if Slatkin is ineligible for Chapter 11 relief because he is a “stockbroker,” he can have no Chapter 11 trustee.  Because Slatkin can have no Chapter 11 trustee, the Trustee has no authority to act herein and lacks standing as plaintiff in the Adversary Proceeding.

To the extent that the Trustee has standing as trustee of Slatkin’s putative Chapter 7 stockbroker estate, he lacks standing to avoid any transfers in excess of one year before Slatkin’s bankruptcy and which transfers are not actually fraudulent pursuant to Bankruptcy Code § 548(a)(1)(A).

II. STATEMENT OF FACTS

A. Slatkin’s Investors Had Claims Against Slatkin Arising From The Deposit Of Money With Slatkin To Be Invested In Securities.
The undisputed facts show that Slatkin’s investors have claims arising from the deposit of cash for the purpose of selling and purchasing securities.  
1. Slatkin And His Investors Entered Into Agreements In Which Slatkin Acknowledged The Receipt Of Money For The Stated Purpose Of Investing The Money In Securities.
Most of Slatkin’s investors met Slatkin through social circles.  When the investors began investing with Slatkin, the vast majority of them entered into written agreements drafted by Slatkin that set forth the nature of the relationship between Slatkin and the investors (the “Letter Agreement”)  See Defendants’ Statement Of Uncontroverted Facts And Conclusions Of Law (the “SUF”) at ¶ 1.  These Letter Agreements are executed agreements for the express purpose of the investor giving money to Slatkin to be invested in securities that Slatkin deemed appropriate.  See SUF at ¶ 2.   Slatkin and the investor agreed that Slatkin would purchase the securities for the investor and that the securities would be held in Slatkin’s name or any name he designated, but that the investor would still own the securities with all ownership rights attaching thereto.  See SUF at ¶ 3.  The investor also acknowledged the risk that Slatkin could lose all of the money that Slatkin invested in securities on the investor’s behalf.  See SUF at ¶ 4.
There are a number of documents that show that Slatkin received cash for securities-trading purposes.  The Letter Agreements contain an acknowledgement by Slatkin that Slatkin received money from the investor for the purposes of investing in securities.  See SUF at ¶ 5.  There are checks from investors to Slatkin made prior to an investment made on the investor’s behalf.  See SUF at ¶ __.  Slatkin issued statements to his investors that show that the investor deposited cash with Slatkin prior to investments being made.  See SUF at ¶ __.  There is correspondence between Slatkin and his investors regarding investments that were made by Slatkin after the investor gave Slatkin money.  See SUF at ¶ __.  During the SEC’s investigation of Slatkin, investors told the SEC that they gave money to Slatkin to be invested in the stock market.  See SUF at ¶ __.  Committee member Michael Azeez filed a claim in Slatkin’s bankruptcy case based upon the deposit of money with Slatkin for the purposes of investing in securities.  See SUF at ¶ __.  
2. Slatkin Also Invested The Money Of People With Whom He Worked.

Slatkin invested money for the people with whom he worked.  Richard McMullin (“McMullin”), Slatkin’s office assistant, testified that he started investing with Slatkin when he gave Slatkin $13,000 to invest in the stock market on McMullin’s behalf.  See SUF at ¶ 11.  George Elvin (“Elvin”), Slatkin’s partner in the Raptor, Avarian, and Orno entities, testified that when Slatkin and Elvin first met, they pooled their money together to invest with other people.  By 1992, however, Slatkin began investing both his money and Elvin’s money ($100,000) for short-term stock trading, as opposed to giving to a third person to invest for them.  See SUF at ¶ 12.

3. Slatkin Acted Like A Stockbroker And Treated His Investors Like Customers.  
Although not required to do so to meet the Bankruptcy Code definition of a “stockbroker,” Slatkin acted like a “traditional” stockbroker in many respects and treated his investors as customers.  Slatkin set up an elaborate home office with numerous phone lines, multiple computers with racks of equipment, and a “white board” to chart his stock purchases.  See SUF at ¶ 13.  Slatkin spent many years and a significant sum of money developing his computer program that supposedly tracked stocks in a special way.  See SUF at ¶ 14.   Slatkin had three (3) satellite dishes on his roof to obtain multiple stock quote sources.  See SUF at ¶ 15.  Slatkin would typically start working before 6:00 a.m. and would work all day long, selling and purchasing stocks over the telephone and with his computers.  See SUF at ¶ 16.  Slatkin made most of the decisions as to which stock would be purchased.  See SUF at ¶ 17.  Throughout the day, Slatkin and McMullin would chart Slatkin’s purchases on the “white board” and on a separate yellow pad.  See SUF at ¶ 18.  At the end of the day, Slatkin would leave the office to attend business meetings.  See SUF at ¶ 19.  
Slatkin issued statements to his investors reporting securities trading on the investor’s behalf.  At least annually if not more often, Slatkin issued “Realized Gains and Loss” statements and “Interest and Dividend” statements to his investors.  See SUF at ¶ 20.  These Realized Gains and Loss statements provided the following information to Slatkin’s investors: (1) the dates that Slatkin reported that he purchased publicly traded securities for the investor; (2) the dates that Slatkin reported that he sold the securities for the investor; (3) the quantity of shares involved in the transactions; (4) the name of the securities; (5) the cost bases for the securities; (6) the proceeds or loss generated from the transactions; and (7) analyses of the short- and long-term gains or losses on the securities transactions.  See SUF at ¶ 21.  For many investors, Slatkin issued additional statements to investors that provided information to the investors regarding their investment account – including “Unrealized Gains and Losses,” “Cash Ledgers,” “Performance Reports,” and “Income and Expenses.”  See SUF at ¶ 22.  These Realized Gains and Loss statements were used by the investors to report their investment income and pay taxes.  Based on these reports, many investors withdrew money from their investment accounts with Slatkin to pay the taxes on the income reflected in the Realized Gain statements.  See SUF at ¶ 23.  For many such Slatkin investors, those withdrawals for paying taxes on the income Slatkin had them report resulted in investors withdrawing more money than they deposited with Slatkin.  See SUF at ¶ 24.  It was the payment of taxes on these Realized Gain and Loss statements that resulted in many investors being sued by this Trustee.  The money was not withdrawn and used to purchase other assets—it went to the IRS.  For other investors, the “withdrawals” occurred when Slatkin closed and settled up the investor’s account.  See SUF at ¶ 25.  
Slatkin also corresponded with his investors regarding specific stocks positions and liquidation of stocks that Slatkin had purchased for them.  See SUF at ¶ 26.  McMullin testified that Slatkin told him what stocks Slatkin had traded and owned at particular times.  See SUF at ¶ 27.  Slatkin advised his investors regarding their estimated capital gains from his securities trading on the investor’s behalf.  See SUF at ¶ 28.  

4. The Investors Treated Slatkin Like A Stockbroker.

Slatkin’s investors treated Slatkin like a traditional stockbroker.  A number of Slatkin’s investors paid a commission to Slatkin based on a percentage of the gain attributable to the investor’s account, which was usually characterized as a gift.  See SUF at ¶ 29.  There are letters from investors to Slatkin authorizing Slatkin to take a percentage of the gains attributable to their personal investment account.  See SUF at ¶ 30.  During the SEC’s investigation, investors told the SEC that they paid Slatkin a percentage of the gains attributable to their personal investment account.  See SUF at ¶ 31.  There is correspondence between Slatkin and his investors regarding how commissions were paid.  See SUF at ¶ 32.  Slatkin issued statements to his investors that reflected that Slatkin took a commission from the investor’s account.  See SUF at ¶ 33.  Slatkin also issued K-1 forms to his investors that included deductions for “management” and “professional” fees that were deducted from the investors’ accounts.  See SUF at ¶ 34.  
Investors directed Slatkin as to specific investments to be made on their behalf.  See SUF at ¶ 35.  Glenn Johnson (“Johnson”), an individual that worked closely with Slatkin and conducted research on potential investments for Slatkin, at times personally directed Slaktin to purchase the stocks in which Johnson wanted to invest his money.  See SUF at ¶ 36.  Slatkin trained Johnson to be a professional stock investor after they met in the fall of 1994.  See SUF at ¶ 37.  Slatkin told Johnson that if he followed Slatkin’s training and guidelines, used Slatkin’s brokerage and corporate contacts, and allowed Slatkin to coach his fundamental research, Slatkin would purchase and sell stocks for Johnson and himself at Johnson’s direction.  See SUF at ¶ 38.  Bill Hutchins (“Hutchins”), another investor who also did research for Slatkin, instructed Slatkin to purchase Fischer Imaging, Nexstar, Sierra Health, Benton, Chantal, and other securities for his account.  See SUF at ¶ 39.  Leslie Sobol (“Sobol”) another of Slatkin’s investors, requested that Slatkin take positions in certain companies.  See SUF at ¶ 40.  Other correspondence from Slatkin’s investors shows the investors directing Slatkin how to handle specific stocks.  See SUF at ¶ 41. 

Investors gave stock to Slatkin to trade and authorized Slatkin to trade the stock given by the investor to Slatkin.  Joel Stevens, a Slatkin investor, executed an Irrevocable Stock Or Bond Power transferring 40,000 shares of Viral Research Technologies, Inc. to Slatkin.  See SUF at ¶ 42.  Kevin O’Donnell authorized Slatkin to trade stocks in O’Donnell’s account with NationsBanc Montgomery Securities.  See SUF at ¶ 43.   David Singer gave Slatkin shares of Euro-Disney stock to be liquidated.  See SUF at ¶ 44.   
The investors withdrew funds from their investment account to pay taxes on the capital gains Slatkin reported to them.  See SUF at ¶ 45.  Slatkin’s investors would specifically request withdrawals for the stated purpose of paying taxes.  See SUF at ¶ 46.  There are four (4) letters from Leslie Sobol from 1997 – 2000 to Slatkin requesting a withdrawal of funds for paying taxes.  See SUF at ¶ 47.  

Slatkin’s investors corresponded with Slatkin on a number of matters traditionally discussed between a stockbroker and his investor-customers.   For example, Slatkin’s relationship with one of his investors, Michael T. Curry (“Curry”), had all of the hallmarks of a traditional stockbroker-customer relationship and that led Curry to believe that Slatkin was investing money that he gave to Slatkin in securities.  Curry and Slatkin corresponded regarding: 1) Curry’s expectation that Slatkin would be investing his money in the stock market for a substantial profit; 2) the diversification of Curry’s investments with Slatkin; 3)  analysis of short positions on unrealized gains and losses to obtain the overall picture of Curry’s portfolio; 4) Slatkin’s compensation; 5) introducing new potential investors to Slatkin; 6) where withdrawals were to be directed; and 7) how Curry’s account was to be handled at year end, where the proceeds from the accounts were to be directed, and how payments would be handled on a going forward basis.  See SUF at ¶ 48.  

B. Slatkin Was In The Business Of Effecting Transactions In Securities For The Accounts Of Others.
The undisputed facts show that Slatkin was in the business of effecting transactions in securities for the accounts of others.
1. Slatkin Engaged In Legitimate Securities And Non-Securities Business.

Slatkin effected countless transactions in securities for his investors.  There are countless trade slips, confirmation slips and brokerage reports from licensed broker-dealers that demonstrate actual trading of millions of dollars of legitimate stock holdings.  See SUF at ¶ 49.  The Trustee’s document depository contains at least seventy-five (75) bankers’ boxes of trade slips, confirmation slips, brokerage statements, and financial statements showing actual securities transactions.  See SUF at ¶ 50.  Slatkin’s brokerage houses sent Slatkin 1099 tax forms to show that Slatkin was trading stocks.  See SUF at ¶ 51.  Slatkin’s own records corroborate the volume of his stock trading, including correspondence from his employees to his licensed brokers.  See SUF at ¶ 52.  Even the Trustee acknowledged that, although Slatkin may have wasted tens of millions of dollars of his investors’ money, the money was nonetheless invested. See SUF at ¶ 53.  Exhibit E to the Trustee’s Report lists the amount that Slatkin invested in securities from 1986 through 2001, including hundreds of millions of dollars in transactions and approximately $65 million in net profits of sale.  See SUF at ¶ 54.  
McMullin placed orders to buy and sell securities at Slatkin’s direction, from 1000 – 5000 shares at a time with values ranging from $2 per share up to $50 per share.  See SUF at ¶ 55.  Johnson personally witnessed Slatkin, with McMullin, trade a tremendous volume of stocks, so much so that Slatkin had dedicated telephone lines that ran directly to various brokerage trading desks as soon as the receiver was lifted.  See SUF at ¶ 56.  Johnson also witnessed Slatkin and McMullin charting stocks and placing trades for thousands of shares of stock per trade based on the stocks that Slatkin and McMullin thought were positive.  See SUF at ¶ 57.  Hutchins personally witnessed Slatkin trades 30,000 to 100,000 shares on an average day.  See SUF at ¶ 58.  
2. Those Who Have Dealt With Slatkin Believed That He Was Investing Money For Other People.
Those people and entities that have interacted with Slatkin believed that he was investing money for other people.  McMullin understood Slatkin’s business as investing money for other people in publicly traded and privately held companies and essentially “doing investments for people.”  See SUF at ¶ 59.  Elvin testified that Slatkin told him that Slatkin was investing other people’s money, including the money of some of Slatkin’s friends, in stocks using Slatkin’s long-term investment strategy.  See SUF at ¶ 60.  Mary Jo Slatkin (Slatkin’s wife) testified that shortly after 1984, Slatkin was investing money for other people using a program that followed stocks and that he was making money for other people.  See SUF at ¶ 61.  Andy Savas, a licensed broker through whom Slatkin conducted securities transactions, stated that he knew Slatkin was investing money for other people based on Slatkin’s representations to him and based on what Slatkin’s investors, some of whom are Savas’ friends, told him.  See SUF at ¶ 62.  

In the SEC’s action against Slatkin, following several years of investigation, entitled Securities and Exchange Commission v. Reed E. Slatkin, USDC Central District of California Case No. 01-4283, the District Court made specific factual findings that: (1) from 1985 to 2001, Slatkin invested other people’s funds in securities; (2) Slatkin had at least 500 clients who had invested in excess of $230 million with Slatkin; (3) Slatkin represented to his clients that he used their funds to trade stocks for their behalf; and (4) Slatkin represented to investors that he would invest their funds in securities he deemed appropriate.  See SUF at ¶ 63.
As the Trustee acknowledged, some investors were enticed by Slatkin’s reported gains on previous investors’ accounts.  See SUF at ¶ 64.   In addition, Slatkin directly contacted other potential investors and informed them of his investment strategies and touted his success to them.  See SUF at ¶ 65.   

3. Slatkin Represented To His Investors That He Was Operating A Legitimate Business.
Slatkin represented to his investors that he was operating a legitimate business.  Slatkin set up procedures for deposits and withdrawals for the investors’ accounts.  See SUF at ¶ 66.  Slatkin told his investors that the money that they gave him would be invested in publicly traded securities chosen at his discretion.  See SUF at ¶ 67.  Most of Slatkin’s investors believed that Slatkin was operating a legitimate investment business.  One of the reasons for this belief was that during the course of their investment history with Slatkin, they requested that Slatkin make specific securities transactions of actual stocks, those securities transactions did in fact take place, and Slatkin reported to me that the transaction took place.  For example, Leslie Sobol can recount at least four (4) different times where she requested Slatkin make a specific transaction, Slatkin reported that he made the specific transaction and that she needed to pay for certain transactions.  See SUF at ¶ 68.  The following are examples of such transactions.  
The Incomnet, Inc. Stock Transaction.  On or about June 26, 1995, Sobol sent a letter to Slatkin requesting that he transfer 2200 shares of Incomnet, Inc. stock from her personal investment account with Slatkin to another brokerage account she had with Merrill Lynch.  See SUF at ¶ 69.  Sometime after October 26, 1995, she received a statement for her personal investment account from Slatkin dated October 26, 1995.  The statement contains an entry showing a transfer of 2000 shares of Incomnet stock.  See SUF at ¶ 70.  Slatkin’s brokerage statement confirms that the transaction actually took place.  The account statement contains an entry dated July 11, 1995 (after the June 26, 1995 letter) showing a transfer of 2000 shares of Incomnet, Inc. stock.  Next to the entry is handwriting that states “sd to Leslie + Neal Sobol.”  See SUF at ¶ 71.  

The Advanced Magnetics Stock Transactions.  On or about April 22, 1996, Sobol sent a letter to Slatkin requesting that he transfer $15,000 from her personal investment account to a charitable organization with which she is associated.  See SUF at ¶ 72.  Sometime after August 1, 1996, she received a statement for her personal investment account from Slatkin dated August 1, 1996.  The statement contains an entry showing a transfer of 800 shares of AVM (Advanced Magnetics) stock.  Slatkin’s brokerage account statement confirms the transaction with an entry dated May 21, 1996 (after the April 22, 1996 letter) showing a transfer of 800 shares of Advanced Magnetics stock.  See SUF at ¶ 73.  She also told Slatkin that she wanted to maintain her holdings in Advanced Magnetics stock.  See SUF at ¶ 74.  On or about August 20, 1996, she sent a check to Slatkin in the amount of $5,632.50 to replace the shares of Advanced Magnetics stock that she previously transferred out of her account.   See SUF at ¶ 75.  Sometime after October 15, 1996, she received a statement for her personal investment account from Slatkin dated October 15, 1996.  The statement contains an entry showing a transfer of 300 shares of AVM (Advanced Magnetics) stock and an entry showing her check in the amount of $5,632.50.  See SUF at ¶ 76.  Slatkin’s brokerage account statement contains an entry dated July 30, 1996 showing a delivery of 300 shares of Advanced Magnetics stock.  See SUF at ¶ 77.  

The Emisphere Technologies, Inc. Stock Transaction.  On or about December 10, 1999, Sobol sent a letter to Slatkin requesting that he transfer $15,000 from her personal investment account to an account she had with Merrill Lynch in Los Angeles.  See SUF at ¶ 78.  Sometime after January 17, 2000, she received a statement for her personal investment account from Slatkin dated January 17, 2000.  The statement contains an entry showing a transfer of 800 shares of EMIS (Emisphere) stock on December 22, 1999.  See SUF at ¶ 79.  This transaction is confirmed by what appears to be a brokerage account statement prepared by an unidentified brokerage house.  The account statement bears the name Reed Slatkin and what appears to be an account number 73833415.  The account statement contains an entry dated December 22, 2000 (after the December 10, 1999 letter) showing a transfer of 800 shares of Emishpere Technologies, Inc. stock.  Following the entry is the notation “CUST A/C TRF TO MERRILL LYNCH.”  See SUF at ¶ 80.  

The Cabletron Systems, Inc. Stock Transaction.  Sometime after January 17, 2001, Sobol received a statement for her personal investment account from Slatkin dated January 17, 2001.  See SUF at ¶ 81.  The statement contains an entry showing a transfer of 1300 shares of Cabletron stock on November 15, 2000.  See SUF at ¶ 82.  On what appears to be a brokerage account statement prepared by an unidentified brokerage house bearing what appears to be an account number 7592-3016, there is an entry dated November 15, 2000 showing a transfer of 1300 shares of Cabletron Systems, Inc. stock. See SUF at ¶ 83.  

4. Slatkin Conducted Research On Companies In Which He Was Considering Investing His Investors’ Money.
Slatkin and those working at Slatkin’s direction researched companies before Slatkin invested the investors’ money in those companies.  Slatkin offered to manage Johnson’s money for no fee in exchange for Johnson doing research in the field and sharing his findings with Slatkin.  See SUF at ¶ 84.  Hutchins visited companies with Slatkin when Slatkin was conducting due diligence on prospective investments.  See SUF at ¶ 85.  Hutchins also witnessed Slatkin speaking with the heads of the companies in which he was considering investing.  See SUF at ¶ 86.  Mary Jo Slatkin testified that one of her jobs for Slatkin was organizing the massive amount of research on companies in which Slatkin was considering investing on behalf of his investors.  See SUF at ¶ 87.  Bob London, another licensed broker through who Slatkin conducted trades, was aware that individuals including Johnson, Hutchins, and Joe Walton were conducting research at Slatkin’s direction.  See SUF at ¶ 88.  Andy Savas was also aware that people were conducting research at Slatkin’s direction.  See SUF at ¶ 89.  

5. Slatkin Made Trades Through Licensed Broker Dealers.

Bob London, a licensed broker with the NASD, conducted a number of trades for Slatkin in publicly traded securities, some of which resulted in a profit, while London was employed by both Montgomery Securities and Roth Capital.  See SUF at ¶ 90.  Slatkin was charged a commission by Roth Capital for trades London conducted on Slatkin’s behalf.  See SUF at ¶ 91.  London advised Slatkin as to certain investments and assisted in Slatkin’s research of potential investments.  See SUF at ¶ 92.  Slatkin was provided with statements regarding the trades London made on his behalf.  See SUF at ¶ 93.  

Andy Savas conducted a number of trades for Slatkin in publicly traded securities, many of which resulted in a profit, while Savas was a licensed broker at Paine Webber and Prudential Securities.  See SUF at ¶ 94.  Slatkin was charged a commission for trades Savas conducted on his behalf.  Often, Savas would reduce the commission basis to entice Slatkin to conduct more trades.  See SUF at ¶ 95.  Savas advised Slatkin as to certain investments.  In particular, Savas specialized in short calls and special derivatives – both of which are securities investments.  See SUF at ¶ 96.  Slatkin was provided statements regarding the trades Savas made on Slatkin’s behalf.  See SUF at ¶ 97.  

The Trustee’s Report states that Slatkin and Patrick Gallagher, who was a commodities broker licensed with the Chicago Board of Trade entered into an agreement whereby Slatkin would make funds available to Gallagher, who was properly licensed to make the trades.  See SUF at ¶ 98.  

6. Slatkin Engaged In Business Activities That Resulted In A Profit.

Slatkin engaged in legitimate business activity that resulted in a profit, which can be demonstrated by his income reported to the IRS and by the Trustee.  In 1998, Slatkin reported to the IRS that his adjusted gross income was $9,965,282, on which he paid taxes.  Of that figure, $7,019,925 was reported as capital gains.  See SUF at ¶ 99.  In 1999, Slatkin reported to the IRS that his gross adjusted income as $27,079,487 with $27,908,164 in capital gains.  See SUF at ¶ 100.  The Trustee also reported on Slatkin’s purchase of millions of shares in Earthlink resulting in a peak value of over $175 million alone.  See SUF at ¶ 101.  Slatkin’s own form 1099 from 1999 shows that Slatkin made over $14 million from his sales of Earthlink stock.  See SUF at ¶ 102.  
Both Bob London and Andy Savas acknowledged that some of the investments that Slatkin made through them resulted in a profit.  See SUF at ¶ 103.  During Johnson’s December 16, 2002 visit to the Trustee’s document depository, he discovered Slatkin’s 1999 federal tax return.  Johnson, in reviewing Slatkin’s 1999 federal tax return, determined that Slatkin was reporting income based on actual securities sales, not new investors’ money.  See SUF at ¶ 104.  

7. Slatkin Was In A Fiduciary Relationship With His Investors.

Due to the nature of Slatkin’s dealings with his investors, Slatkin was in a fiduciary relationship with his investors.  When Slatkin was being investigated by the SEC, he told his investors to seek out other people to assist in the management of their funds and assets and those people were other stockbrokers and other investment counselors.  See SUF at ¶ 105.  Slatkin’s procedures for handling withdrawals and deposits of money that the investors gave to him put him in a fiduciary position, much like a bank, because he held the investors’ money and distributed it upon request.  See SUF at ¶ 106.  Slatkin advised his investors as to how to report the gains on the investors’ accounts for tax purposes.  See SUF at ¶ 107.  
8. Slatkin Reported To The IRS That He Was In The Business Of “Investment Counseling.”
Slatkin reported to the IRS that he was a “stock trader” and an “investment counselor.” On his 1992 tax return, Schedule C, Slatkin lists his principal business as a “CONSULTANT/STOCK TRADER” and that he had made $1,104, 318 in his business.  See SUF at ¶ 108.  On his 1998 tax return, Slatkin reported income in excess of $5 million in his business as an “investment counselor” and used the same professional code used by traditional stockbrokers on his tax return.  See SUF at ¶ 109.  On his 1999 tax return, Slatkin reported income in excess of $5.7 million in his business as an “investment counselor” and used the same professional code used by traditional stockbrokers on his tax return.  See SUF at ¶ 110.  
III. SUMMARY OF ARGUMENT

There are no genuine, triable issues of material fact and Defendants are entitled to judgment as a matter of law that the Trustee lacks standing to prosecute this Adversary Proceeding for the following reasons.  Slatkin was a “stockbroker,” as defined by Bankruptcy Code § 101(53A), because Slatkin was engaged in the business of effecting securities transactions on behalf of his investors.  Slatkin’s investors were “customers,” as defined by § 741(2)(B)(ii) because each of them have and had claims against Slatkin that arise from a deposit of cash, a security, or other property with Slatkin for the purpose of purchasing or selling a security.  Because “stockbrokers” are not entitled to Chapter 11 relief pursuant to § 109(d), there can be no Chapter 11 estate on whose behalf the Trustee can prosecute this Adversary Proceeding as a Chapter 11 trustee.  Therefore, the Trustee lacks standing as a Chapter 11 trustee to prosecute this Adversary Proceeding.  Even if the Trustee has standing as the trustee of putative Chapter 7 estate, he lacks standing as a matter of law to avoid any transfers that occurred in excess of one year and that are not avoidable pursuant to Bankruptcy Code § 548(a)(i)(A).
IV. DISCUSSION

A. The Standards For Granting Summary Judgment And The Burden Of Proof.

Initially, it is the moving party’s burden to establish that there is “no genuine issue of material fact and that the moving party is entitled to judgment as a matter of law.”  TA \l "Fed.R.Civ.P. 56(c)" \s "Fed.R.Civ.P. 56(c)" \c 2 Fed.R.Civ.P. 56(c);  TA \l "British Airways Board v. Boeing Co., 585 F.2d 946, 951 (9th Cir. 1978)" \s "British Airways Board v. Boeing Co., 585 F.2d 946, 951 (9th Cir. 1978)" \c 1 British Airways Board v. Boeing Co., 585 F.2d 946, 951 (9th Cir. 1978);  TA \l "Fremont Indem. Co. v. California Nat’l Physician’s Ins. Co., 954 F.Supp. 1399, 1402 (C.D. Cal. 1997)" \s "Fremont Indem. Co. v. California Nat’l Physician’s Ins. Co., 954 F.Supp. 1399, 1402 (C.D. Cal. 1997)" \c 1 Fremont Indem. Co. v. California Nat’l Physician’s Ins. Co., 954 F.Supp. 1399, 1402 (C.D. Cal. 1997) (citing text);  TA \l "Ward v. Allstate Ins. Co., 964 F.Supp. 307, 310 (C.D. Cal. 1997)" \s "Ward v. Allstate Ins. Co., 964 F.Supp. 307, 310 (C.D. Cal. 1997)" \c 1 Ward v. Allstate Ins. Co., 964 F.Supp. 307, 310 (C.D. Cal. 1997) (citing text).  The moving party is entitled to summary judgment where it has met its burden of proof and the opposing party has not; or where “no rational trier of fact” would believe the opposing party’s evidence.  See General  TA \l "American Life Ins. Co. v. Castonguay, 984 F.2d 1518, 1520 (9th Cir. 1993)" \s "American Life Ins. Co. v. Castonguay, 984 F.2d 1518, 1520 (9th Cir. 1993)" \c 1 American Life Ins. Co. v. Castonguay, 984 F.2d 1518, 1520 (9th Cir. 1993).

Thus, the moving party must show there are no triable issues of fact as to matters upon which it has the burden of proof at trial: “Rule 56(c) requires the moving party to show not only the absence of a disputed issue of fact but also that he is entitled to judgment as a matter of law . . . [T]herefore, the court must . . . consider the burden of proof on the issue and where it will rest at trial . . . Where the moving party has the burden--the plaintiff on a claim for relief or the defendant on an affirmative defense--his showing must be sufficient for the court to hold that no reasonable trier of fact could find other than for the moving party.”   TA \l "Calderone v. United States 799 F.2d 254, 259 (6th Cir. 1986)" \s "Calderone v. United States 799 F.2d 254, 259 (6th Cir. 1986)" \c 1 Calderone v. United States 799 F.2d 254, 259 (6th Cir. 1986).  The moving party’s evidence is judged by the same standard of proof applicable at trial. “The inquiry involved in a ruling on a motion for summary judgment . . . necessarily implicates the substantive evidentiary standard of proof that would apply at the trial on the merits.”   TA \l "Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106 S.Ct. 2505, 2510-2511 (1986)" \s "Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106 S.Ct. 2505, 2510-2511 (1986)" \c 1 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 106 S.Ct. 2505, 2510-2511 (1986).  

On the other hand, the moving party has no burden to negate or disprove matters on which the opponent will have the burden of proof at trial. There is “no express or implied requirement in Rule 56 that the moving party support its motion with affidavits or other similar materials negating the opponent’s claim TA \l ".\” Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 2553 (1986)" \s ".\" Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 2553 (1986)" \c 1 .” Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 2553 (1986).  The moving party’s burden to demonstrate that there is “no genuine issue of material fact” and that he or she is “entitled to judgment as a matter of law” is met simply by “showing-- i.e., pointing out to the …Court--that there is an absence of evidence to support the nonmoving party’s case.”   TA \l "Celotex, 477 U.S. at 325, 106 S.Ct" \s "Celotex, 477 U.S. at 325, 106 S.Ct" \c 1 Celotex, 477 U.S. at 325, 106 S.Ct. at 2554. “(T)he Celotex ‘showing’ can be made by pointing out through argument--the absence of evidence to support plaintiff's claim.”  TA \l "Devereaux v. Abbey, 263 F.3d 1070, 1076 (9th Cir. 2001)" \s "Devereaux v. Abbey, 263 F.3d 1070, 1076 (9th Cir. 2001)" \c 1 Devereaux v. Abbey, 263 F.3d 1070, 1076 (9th Cir. 2001) (en banc) (internal quotes omitted);  TA \l "Cray Communications, Inc. v. Novatel Computer Systems, Inc., 33 F.3d 390, 394 (4th Cir. 1994" \s "Cray Communications, Inc. v. Novatel Computer Systems, Inc., 33 F.3d 390, 394 (4th Cir. 1994" \c 1 Cray Communications, Inc. v. Novatel Computer Systems, Inc., 33 F.3d 390, 394 (4th Cir. 1994) (Defendant moved for summary judgment in a fraud case. Defendant’s memorandum stated plaintiff “can offer no evidence” of defendant’s intent to defraud, despite defendant having produced thousands of pages of documents and plaintiff having deposed 13 of defendant’s employees. This statement was sufficient to shift the burden to plaintiff to come forward with affirmative evidence on the issue of defendant’s intent.).
B. Slatkin Was A “Stockbroker.”
Section 109(d) of the Bankruptcy Code states in pertinent part that: “Only a railroad, a person that may be a debtor under chapter 7 of this title (except a stockbroker or a commodity broker)…may be a debtor under chapter 11 of this title.”   TA \l "11 U.S.C.§ 109(d)" \s "11 U.S.C.§ 109(d)" \c 2 11 U.S.C.§ 109(d).

All authorities agree that § 109(d) bars a stockbroker from being a debtor in a Chapter 11 case.  See, e.g.,  TA \l "Securities Investor Protection Corp. v. Blinder, Robinson & Co, Inc., 926 F.2d 960, 964 (10th Cir. 1992)" \s "Securities Investor Protection Corp. v. Blinder, Robinson & Co, Inc., 926 F.2d 960, 964 (10th Cir. 1992)" \c 1 Securities Investor Protection Corp. v. Blinder, Robinson & Co, Inc., 926 F.2d 960, 964 (10th Cir. 1992);  TA \l "H.R. Rep No. 95-595, 95th Cong., 1st Sess. 319 (1977)" \s "H.R. Rep No. 95-595, 95th Cong., 1st Sess. 319 (1977)" \c 3 H.R. Rep No. 95-595, 95th Cong., 1st Sess. 319 (1977) (“Stockbrokers and commodity brokers, which are permitted to be debtors under chapter 7, are excluded from chapter 11.”),  TA \l "reprinted in 1978 U.S. Code Cong. & Admin. News, p. 6276" \s "reprinted in 1978 U.S. Code Cong. & Admin. News, p. 6276" \c 3 reprinted in 1978 U.S. Code Cong. & Admin. News, p. 6276;  TA \l "S. Rep. No. 95-989, 95th Cong., 2nd Sess. 31 (1978)" \s "S. Rep. No. 95-989, 95th Cong., 2nd Sess. 31 (1978)" \c 3 S. Rep. No. 95-989, 95th Cong., 2nd Sess. 31 (1978) (“. . . a stockbroker or commodity broker is eligible for relief only under chapter 7.”),  TA \l "reprinted in 1978 U.S. Code Cong. & Admin. News, p. 5817" \s "reprinted in 1978 U.S. Code Cong. & Admin. News, p. 5817" \c 3 reprinted in 1978 U.S. Code Cong. & Admin. News, p. 5817;  TA \l "2 COLLIER ON BANKRUPTCY ¶ 109.05[2], at 109-35 (15th ed. rev. 2002)" \s "2 COLLIER ON BANKRUPTCY  109.05[2], at 109-35 (15th ed. rev. 2002)" \c 5 2 COLLIER ON BANKRUPTCY ¶ 109.05[2], at 109-35 (15th ed. rev. 2002) (“Stockbrokers and commodity brokers may only be liquidated under subchapters III and IV, respectively, of chapter 7.”).
Section 101(53A) of the Bankruptcy Code defines “stockbroker” as a “person with respect to which there is a customer, as defined in section 741 of this title; and that is engaged in the business of effecting transactions in securities for the account of others; or with members of the general public, from or for such person’s own account.”   TA \l "11 U.S.C. § 101(53A)" \s "11 U.S.C. § 101(53A)" \c 2 11 U.S.C. § 101(53A).  

Under § 101(53A), two criteria exist for determining whether a debtor may be classified as a “stockbroker”: (1) the debtor must have customers; and (2) the debtor must be in the business of effecting transactions in securities.   TA \l "Baker & Getty, 106 F.3d at 1259" \s "Baker & Getty, 106 F.3d at 1259" \c 1 Baker & Getty, 106 F.3d at 1259.  The facts of this case demonstrate conclusively that Slatkin was a “stockbroker” and therefore ineligible for Chapter 11.

1. The Clear Language And Plain Meaning Of § 741 Demonstrate That Slatkin’s Investors Were “Customers.”

In order for Slatkin to qualify as a “stockbroker,” § 101(53A) requires that he have “customers” as defined in § 741 of the Bankruptcy Code, 11 U.S.C. § 741.  When interpreting a Bankruptcy Code provision, the court must first examine the statutory language.   TA \l "In re Perroton, 958 F. 2d 889, 893 (9th Cir. 1992)" \s "In re Perroton, 958 F. 2d 889, 893 (9th Cir. 1992)" \c 1 In re Perroton, 958 F. 2d 889, 893 (9th Cir. 1992).  If the language of a statute is clear and there is no ambiguity, then there is no need to interpret the language by resorting to the legislative history or other extrinsic aids.  See,  TA \l "Packard Motor Car Co. v. NLRB, 330 U.S. 485, 492 (1947)" \s "Packard Motor Car Co. v. NLRB, 330 U.S. 485, 492 (1947)" \c 1 Packard Motor Car Co. v. NLRB, 330 U.S. 485, 492 (1947);  TA \l "Caminetti v. United States, 242 U.S. 470, 490 (1917)" \s "Caminetti v. United States, 242 U.S. 470, 490 (1917)" \c 1 Caminetti v. United States, 242 U.S. 470, 490 (1917);  TA \l "Securities and Exchange Commission v. Mount Vernon Memorial Park, 664 F.2d 1358, 1364 (9th Cir. 1982)" \s "Securities and Exchange Commission v. Mount Vernon Memorial Park, 664 F.2d 1358, 1364 (9th Cir. 1982)" \c 1 Securities and Exchange Commission v. Mount Vernon Memorial Park, 664 F.2d 1358, 1364 (9th Cir. 1982);  TA \l "United States v. United States Steel Corp., 482 F.2d 439, 444 (7th Cir. 1973), cert. denied, 414 U.S. 909 (1973)" \s "United States v. United States Steel Corp., 482 F.2d 439, 444 (7th Cir. 1973), cert. denied, 414 U.S. 909 (1973)" \c 1 United States v. United States Steel Corp., 482 F.2d 439, 444 (7th Cir. 1973), cert. denied, 414 U.S. 909 (1973).  “Where the language of an enactment is clear and construction according to its terms does not lead to absurd or impracticable consequences, the words employed are to be taken as the final expression of the meaning intended.”   TA \l "United States v. Missouri Pac. R.R., 278 U.S. 269, 278 (1929)" \s "United States v. Missouri Pac. R.R., 278 U.S. 269, 278 (1929)" \c 1 United States v. Missouri Pac. R.R., 278 U.S. 269, 278 (1929).  “[I]n construing statutes in a case of first impression, we first look to the language of the controlling statutes, and second to legislative history.”  TA \l "Central Montana Elec. Power Co-op., Inc. v. Administrator of Bonneville Power Admin., 840 F.2d 1472, 1477 (9th Cir.1988)." \s "Central Montana Elec. Power Co-op., Inc. v. Administrator of Bonneville Power Admin., 840 F.2d 1472, 1477 (9th Cir.1988)." \c 1 Central Montana Elec. Power Co-op., Inc. v. Administrator of Bonneville Power Admin., 840 F.2d 1472, 1477 (9th Cir.1988). 

Section 741 of the Bankruptcy Code provides in full text as follow:

“In this subchapter – (2) ‘customer’ includes – 

(A) entity with whom a person deals as principal or agent and that has a claim against such person on account of a security received, acquired, or held by such person in the ordinary course of such person's business as a stockbroker, from or for the securities account or accounts of such entity – (i) for safekeeping; (ii) with a view to sale; (iii) to cover a consummated sale;  (iv) pursuant to a purchase; (v) as collateral under a security agreement; or (vi) or the purpose of effecting registration of transfer; and 

(B) entity that has a claim against a person arising out of – (i) a sale or conversion of a security received, acquired, or held as specified in subparagraph (A) of this paragraph; or (ii) a deposit of cash, a security, or other property with such person for the purpose of purchasing or selling a security . . . .”  

 TA \s "11 U.S.C. § 741(2)" 11 U.S.C. § 741(2) (emphases added).  
Section 741(2)(B)(ii) states in clear and unambiguous language that a “customer” includes an “entity that has a claim against a person arising out of a deposit of cash, a security, or other property with such person for the purpose of purchasing or selling a security.”  See  TA \l "In re Baker & Getty Financial Services, Inc., 106 F.3d 1255, 1260 (6th Cir. 1997)" \s "In re Baker & Getty Financial Services, Inc., 106 F.3d 1255, 1260 (6th Cir. 1997)" \c 1 In re Baker & Getty Financial Services, Inc., 106 F.3d 1255, 1260 (6th Cir. 1997)  (Section 721(2)(B)(ii)  “defines a customer as, inter alia, an ‘entity that has a claim against a person arising out of a deposit of cash, a security, or other property with such person for the purpose of purchasing or selling a security.’”).  In  TA \l "In re ESM Government Securities, Inc., 812 F. 2d 1374 (11th Cir. 1987)" \s "In re ESM Government Securities, Inc., 812 F. 2d 1374 (11th Cir. 1987)" \c 1 In re ESM Government Securities, Inc., 812 F. 2d 1374 (11th Cir. 1987), the Eleventh Circuit held that a “customer” is “anyone who entrusts securities, cash or other property with the debtor in connection with securities transactions, and loses said property due to the debtor’s insolvency.”   TA \l "In re ESM Government Securities, Inc., at 1376" \s "Id. at 1376" \c 1 Id. at 1376.

The United States Supreme Court has instructed lower federal courts to rely primarily on the “plain meaning” of Bankruptcy Code, and not look beyond the language of the statute itself, when interpreting its provisions.  See, e.g.,  TA \l "United States v. Ron Pair Enterprises, Inc., 489 U.S. 235, 242, 109 S.Ct. 1026, 1031 (1989)" \s "United States v. Ron Pair Enterprises, Inc., 489 U.S. 235, 242, 109 S.Ct. 1026, 1031 (1989)" \c 1 United States v. Ron Pair Enterprises, Inc., 489 U.S. 235, 242, 109 S.Ct. 1026, 1031 (1989) (“The plain meaning of legislation should be conclusive, except in the ‘rare cases [in which] the literal application will produce a result demonstrably at odds with the intention of its drafters,’”);  TA \l "Connecticut Nat’l Bank v. Germain, 503 U.S. 249, 253-54 112 S.Ct. 1146, 1149 (1992)" \s "Connecticut Nat’l Bank v. Germain, 503 U.S. 249, 253-54 112 S.Ct. 1146, 1149 (1992)" \c 1 Connecticut Nat’l Bank v. Germain, 503 U.S. 249, 253-54 112 S.Ct. 1146, 1149 (1992)  (We have stated time and again that courts must presume that a legislature says in a statute what it means and means in a statute what it says there . . . . When the words of a statute are unambiguous, then, this first canon is also the last:  judicial inquiry is complete.”).  

Congress intended § 741(2) to be interpreted broadly and the term “customers” to include entities other than those specifically enumerated in the statute.  Section 741(2) begins with the words:  “In this subchapter—‘customer’ includes. . . .”  See  TA \s "11 U.S.C. § 741(2)" 11 U.S.C. § 741(2) (emphasis added).   The use of the word “includes” was not accidental—it shows that Congress meant for the list of entities that qualify as “customers” to be non-exclusive.  Section 102(3) of the Bankruptcy Code provides that the words “includes” and “including” are not limiting.   TA \l "11 U.S.C. § 102(3)" \s "11 U.S.C. § 102(3)" \c 2 11 U.S.C. § 102(3).  See  TA \l "In re Mark Anthony Const., Inc., 886 F. 2d 1101, 1106 (9th Cir. 1989)" \s "In re Mark Anthony Const., Inc., 886 F. 2d 1101, 1106 (9th Cir. 1989)" \c 1 In re Mark Anthony Const., Inc., 886 F. 2d 1101, 1106 (9th Cir. 1989) (the word “including” in § 503(b) of the Bankruptcy Code, listing certain administrative expenses, indicates that the list is illustrative, not exclusive.”).

Section 741 contains nine definitions.  See  TA \l "11 U.S.C. § 741(1)-(9)" \s "11 U.S.C. § 741(1)-(9)" \c 2 11 U.S.C. § 741(1)-(9).  Eight of the definitions clauses contain the word “means.”  See 11  TA \l "U.S.C. § 741(1), (3), (4), (5), (6), (7), (8), (9)" \s "U.S.C. § 741(1), (3), (4), (5), (6), (7), (8), (9)" \c 2 U.S.C. § 741(1), (3), (4), (5), (6), (7), (8), (9).  For example, § 741(1) provides that “‘Commission’ means Securities and Exchange Commission.”  See 11 U.S.C. § 741(1) (emphasis added).  The verb “means” is used to limit and restrict meaning.  Only one definition, “customer,” contains the word “includes.”  See  TA \s "11 U.S.C. § 741(2)" 11 U.S.C. § 741(2) (“‘Customer’ includes . . .”) (emphasis added).  It is clear that the term “includes” is used purposefully as a word of extension or enlargement.  Therefore, in addition to the three entities listed in § 741(2)(A) and (B), other entities may also qualify as “customers.”  

The plain and unambiguous language of § 741(2)(B)(ii) is dispositive.  As explained above, it is undisputed that Slatkin’s investors gave him money to be invested in securities.  It is also undisputed that Slatkin accepted the money and informed the investors that he would invest the money in securities.  When the investors gave the money to Slatkin, they acquired a claim against him arising out of the deposit of such money for the purposes of purchasing securities.  There is no reference to “ordinary course of business” in 741(2)(B)(ii) and there is no “Ponzi” exception to it – all that is required is a showing that the investor’s money was given to the debtor for the purpose of purchasing securities.  That has been shown with substantial, undisputable evidence.  Therefore, Slatkin’s investors were “customers” under § 741(2)(B)(ii) because their claims arise out of deposits of cash for the purpose of purchasing securities.  

2. The Undisputed Evidence Demonstrates That Slatkin’s Investors Were “Customers.”

With respect to Slatkin having customers, there is ample evidence that Slatkin’s investors met the definition of having claims against Slatkin that arise from the deposit of cash for the purposes of purchasing securities and being “anybody that interacts with the debtor in a capacity that concerns security transactions.”  The cases that have held that a particular creditor of a debtor was a “customer” under § 741(2) have focused on particular evidence in making the “customer” determination.  All of the evidence that those courts have focused upon is present here.
There is evidence an executed, written agreement between the investor and the debtor for the explicit purposes of investing in securities.   TA \l "City of Elkins v. Davidson (In re Swink & Co., Inc., 142 B.R. 874 (E.D. Ark. 1992)" \s "City of Elkins v. Davidson (In re Swink & Co., Inc., 142 B.R. 874 (E.D. Ark. 1992)" \c 1 City of Elkins v. Davidson (In re Swink & Co., Inc., 142 B.R. 874 (E.D. Ark. 1992).  The Letter Agreements are executed, written agreements between Slatkin and his investors for the explicit purposes of investing in securities.
There is evidence that investors gave money to the debtor to be invested in securities before the securities were actually purchased.   TA \l "Baker & Getty, 106 F.3d at 1256" \s "Baker & Getty, 106 F.3d at 1256" \c 1 Baker & Getty, 106 F.3d at 1256.  The Letter Agreements contain an acknowledgement by Slatkin that Slatkin received money from the investor for the purposes of investing in securities prior to making the investment.  See SUF at ¶ 111.  There are checks from investors to Slatkin made prior to an investment made on the investor’s behalf.  See SUF at ¶ 112.  Slatkin’s own statements and correspondence corroborate that Slatkin received money to be invested in securities.  See SUF at ¶ 113.  Slatkin investors told the SEC that they gave money to Slatkin with the intent that it be invested in the stock market.  See SUF at ¶ 114.  Committee member Michael Azeez filed a claim in Slatkin’s bankruptcy case based upon the deposit of money with Slatkin for the purposes of investing in securities.  See SUF at ¶ 115.  Both McMullin and Elvin testified that they gave money to Slatkin to invest in securities.  See SUF at ¶ 116.  
Additionally, McMullin understood Slatkin’s business as investing money for other people in publicly traded and privately held companies and essentially “doing investments for people.”  See SUF at ¶ 117.  Elvin testified that Slatkin told him that Slatkin was investing other people’s money, including the money of some of Slatkin’s friends, in stocks using Slatkin’s long-term investment strategy.  See SUF at ¶ 118.  Slatkin’s wife testified that Slatkin was investing money for other people.  See SUF at ¶ 119.  Andy Savas stated that he knew Slatkin was investing money for other people based on Slatkin’s representations to him and based on what Slatkin’s investors, some of whom are Savas’ friends, told him.  See SUF at ¶ 120.  
In the SEC Action, the District Court made specific factual findings that: (1) from 1985 to 2001, Slatkin invested other people’s funds in securities; (2) Slatkin had at least 500 clients who had invested in excess of $230 million with Slatkin; (3) Slatkin represented to his clients that he used their funds to trade stocks for their behalf; and (4) Slatkin represented to investors that he would invest their funds in securities he deemed appropriate.  See SUF at ¶ 121.  All of this undisputed evidence demonstrates that the investors gave Slatkin money for the purposes of being invested in securities.  
There is evidence that Slatkin informed the investors that securities had been traded on the investor’s behalf.   TA \l "Baker & Getty, 106 F.3d at 1256-57" \s "Baker & Getty, 106 F.3d at 1256-57" \c 1 Baker & Getty, 106 F.3d at 1256-57.  Slatkin issued statements to his investors reporting securities trading on the investor’s behalf.  At least annually if not more often, Slatkin issued “Realized Gains and Loss” statements and “Interest and Dividend” statements to his investors.  See SUF at ¶ 122.  These Realized Gains and Loss statements provided the following information to Slatkin’s investors: (1) the dates that Slatkin purchased publicly traded securities for the investor; (2) the dates that Slatkin sold the securities for the investor; (3) the quantity of shares involved in the transactions; (4) the name of the securities; (5) the cost bases for the securities; (6) the proceeds or loss generated from the transactions; and (7) analyses of the short- and long-term gains or losses on the securities transactions.  See SUF at ¶ 123.  For many investors, Slatkin issued additional statements to investors that provided information to the investors regarding their investment account – including “Unrealized Gains and Losses,” “Cash Ledgers,” “Performance Reports,” and “Income and Expenses.”  See SUF at ¶ 124.  Slatkin also corresponded with his investors regarding specific stocks positions and liquidation of stocks that Slatkin had purchased for them.  See SUF at ¶ 125.  McMullin testified that Slatkin told him what stocks Slatkin had traded and owned at particular times.  See SUF at ¶ 126.  Slatkin advised his investors regarding their estimated capital gains from his securities trading on the investor’s behalf.  See SUF at ¶ 127.  Investors directed Slatkin as to specific investments to be made on their behalf and how certain stocks were to be handled.  See SUF at ¶ 128.  Investors gave stock to Slatkin to trade and authorized Slatkin to trade the stock given by the investor to Slatkin. See SUF at ¶ 129.  This undisputed evidence shows that Slatkin advised his investors that Slatkin had traded securities on the investors’ behalves.
There is evidence that investor’s paid a commission to Slatkin.   TA \l "Baker & Getty, 106 F.3d at 1257" \s "Baker & Getty, 106 F.3d at 1257" \c 1 Baker & Getty, 106 F.3d at 1257.  Slatkin’s investors paid a commission to Slatkin based on a percentage of the gain attributable to the investor’s account, which was usually characterized as a gift.  See SUF at ¶ 130.  There are letters from investors to Slatkin authorizing Slatkin to take a percentage of the gains attributable to their personal investment account.  See SUF at ¶ 131.  During the SEC’s investigation, investors told the SEC that they paid Slatkin a percentage of the gains attributable to their personal investment account.  See SUF at ¶ 132.  There is correspondence between Slatkin and his investors regarding how commissions were paid.  See SUF at ¶ 133.  Slatkin issued statements to his investors that reflected that Slatkin took a commission from the investor’s account.  See SUF at ¶ 134.  Slatkin issued K-1s to his investors that included a deduction for payment of “management” and “professional” fees.  See SUF at ¶ 135.  On his tax returns, Slatkin reported to the IRS that he was an “investment counselor,” reported income in excess of $5 million and $5.7 million in 1998 and 1999, respectively, in his business as an “investment counselor,” and used the same professional code used by traditional stockbrokers on his tax return.  See SUF at ¶ 136.  Clearly, Slatkin was being paid by his investors.  They were customers.
3. Case Law Interpreting § 741(2)(B)(ii) Holds That A Party’s Status As A “Customer” Turns On The Purpose Or Intent Of The Creditor, Not Whether The Debtor Operated A Ponzi Scheme Or The Debtor’s Intent.
Two Courts of Appeal have addressed whether investors in Ponzi scheme are “customers” under § 741(2).  See  TA \l "Baker & Getty, supra" \s "Baker & Getty, supra" \c 1 Baker & Getty, supra; and  TA \l "Wider v. Wooten, 907 F. 2d 570 (5th Cir. 1990)" \s "Wider v. Wooten, 907 F. 2d 570 (5th Cir. 1990)" \c 1 Wider v. Wooten, 907 F. 2d 570 (5th Cir. 1990).  These decisions stand for the following propositions:  (1) to qualify as a “customer” a party must deposit money with the debtor for the purpose of purchasing securities; and (2) whether the debtor purchases securities or perpetrates a fraud is irrelevant to “customer” status.

In  TA \l "Wider v. Wooten, 907 F. 2d at 570" \s "Wider v. Wooten, 907 F. 2d at 570" \c 1 Wider v. Wooten, 907 F. 2d at 570, the debtor, Ronald Cohen, operated a Ponzi scheme.  The Fifth Circuit analyzed the definition of “customer” under § 741(2)(A), and held that the debtor’s clients were not customers under § 741(2)(A) because clients paid for the securities only after Cohen had obtained a certificate and sent a confirmation slip.   TA \l "Wider v. Wooten at 573" \s "Id. at 573" \c 1 Id. at 573 (“Cohen’s clients did not provide Cohen a reservoir of cash from which to purchase securities.  Accordingly, Cohen’s client’s are not ‘customers’ under the terms of [§ 741(2)(B)(ii)].”).  

The Fifth Circuit also held that Cohen’s clients were not customers under § 741(2)(A) because that subsection confers customer status only when securities are received or held for the purchaser by the debtor “in the ordinary course of such person’s business as a stockbroker”.  The Fifth Circuit reasoned that Cohen’s investors were not “customers” under § 741(2)(A) because a Ponzi scheme has no “ordinary course of business.”   TA \l "Id. at 572" \s "Wider v. Wooten at 572" \c 1 Id. at 572, citing  TA \l "In re Bullion Reserve of North America, 836 F. 2d 1214, 1219 n. 8 (9th Cir.), cert. denied, 486 U.S. 1056, 108 S.Ct. 1056 (1988" \s "In re Bullion Reserve of North America, 836 F. 2d 1214, 1219 n. 8 (9th Cir.), cert. denied, 486 U.S. 1056, 108 S.Ct. 1056 (1988" \c 1 In re Bullion Reserve of North America, 836 F. 2d 1214, 1219 n. 8 (9th Cir.), cert. denied, 486 U.S. 1056, 108 S.Ct. 1056 (1988) (preference case rejecting “ordinary course of business” defense under § 547(c)(2)).  

Notably, the Wider court did not consider the applicability of § 741(2)(B)(ii), which does not contain an “ordinary course of business” requirement, or whether other entities not enumerated in § 741(2) could qualify as “customers” under the statute’s “includes” language.

In  TA \l "Baker & Getty, 106 F. 3d at 1255" \s "Baker & Getty, 106 F. 3d at 1255" \c 1 Baker & Getty, 106 F. 3d at 1255, a case decided under § 741(2)(B)(ii), not § 741(2)(A), the Sixth Circuit held that Ponzi scheme investors were “customers” because the investors deposited money with the debtor with the expectation that the debtor would purchase securities on their account.   Under the Baker & Getty test, an investor’s status as a “customer” is determined by the investor’s purpose, not the debtor’s fraud:

“We agree with the district court that the definition of customer turns on the purpose of the creditor rather than the status or intent of the debtor.  An investor qualifies as a customer when the investor deposits money or securities with the debtor with the expectation that the debtor purchase stock or trade securities. . . .  It is the act of entrusting the cash to the debtor for the purpose of effecting securities transactions that triggers the customer status provisions. . . . Whether the debtor plans to purchase securities with the funds or defraud investors is irrelevant.”
 TA \l "Baker & Getty at 1260" \s "Baker & Getty at 1260" \c 1 Id. at 1260 (citations and internal quotations omitted; emphasis added).  The Baker & Getty court harmonized its decision with Wider, as follows:

“The Fifth Circuit held that the investors were not “customers” because clients paid for the securities only after the securities were purchased and the clients had received stock certificates and confirmation slips.  According to the court, “Cohen’s clients did not provide Cohen a reservoir of cash from which to purchase securities.”  Wider, 907 F. 2d at 573. Therefore, the logical corollary is that, had the debtors provided a reservoir of cash from which the debtor might have purchased securities, the investors would have been customers.  Id. at 572 (“Subsection (2)(B)(ii) allows customer status when the purchaser deposits cash with the debtor so that the debtor might purchase securities.”).”

 TA \l "Baker & Getty at 1260 n. 9." \s "Baker & Getty at 1260 n. 9." \c 1 Id. at 1260 n. 9. TA \s "Id. at 1260 n. 9."   

The clearest irrefutable evidence that Slatkin’s investors “provided a reservoir of cash from which to deposit securities” and “deposited money or securities with the debtor with the expectation that the debtor purchase stock or trade securities” is the letter agreement in which each investor acknowledged delivery of a sum of money to Slatkin “for the purpose of making . . . investments.”  Each letter provides:

“I will invest for you the amount of $XXXXXX (XXXXXX Dollars) in securities that I determine are appropriate.  You and I acknowledge that you have handed to me the sum of $XXXXXX for the purpose of making such investments. The securities bought by me for you (the “securities”) shall be held in my name or in such other name or names as I may designate at my sole discretion to facilitate trading and minimize costs.  You are still the owner thereof, and will be entitled to receive all dividends, distributions and proceeds with respect thereto….” 

See SUF at ¶ 137.  In essence, the Letter Agreements established “discretionary accounts” for Slatkin’s investors.  A “discretionary account” is one in which the broker does not need customer authorization before effecting transactions.   TA \l "Leib v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 461 F. Supp. 951, 953 (E.D. Mich. 1978), aff’d, 647 F. 2d 165 (6th Cir. 1981)" \s "Leib v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 461 F. Supp. 951, 953 (E.D. Mich. 1978), aff’d, 647 F. 2d 165 (6th Cir. 1981)" \c 1 Leib v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 461 F. Supp. 951, 953 (E.D. Mich. 1978), aff’d, 647 F. 2d 165 (6th Cir. 1981).  Courts impose fiduciary duties when a broker controls an investor’s account.  See  TA \l "Vucinich v. Paine, Webber, Jackson & Curtis, Inc., 803 F. 2d 454, 460 (9th Cir. 1986)" \s "Vucinich v. Paine, Webber, Jackson & Curtis, Inc., 803 F. 2d 454, 460 (9th Cir. 1986)" \c 1 Vucinich v. Paine, Webber, Jackson & Curtis, Inc., 803 F. 2d 454, 460 (9th Cir. 1986);  TA \l "Caravan Mobile Home Sales, Inc. v. Lehman Bros. Kuhn Loeb, Inc., 769 F. 2d 561, 567 (9th Cir. 1985)" \s "Caravan Mobile Home Sales, Inc. v. Lehman Bros. Kuhn Loeb, Inc., 769 F. 2d 561, 567 (9th Cir. 1985)" \c 1 Caravan Mobile Home Sales, Inc. v. Lehman Bros. Kuhn Loeb, Inc., 769 F. 2d 561, 567 (9th Cir. 1985);  TA \l "Leboce, S.A. v. Merrill Lynch, Pierce, Fenner & Smith, 709 F. 2d 605, 607 (9th Cir. 1983)" \s "Leboce, S.A. v. Merrill Lynch, Pierce, Fenner & Smith, 709 F. 2d 605, 607 (9th Cir. 1983)" \c 1 Leboce, S.A. v. Merrill Lynch, Pierce, Fenner & Smith, 709 F. 2d 605, 607 (9th Cir. 1983).

In the present case, as in Baker & Getty, the investors deposited money with Slatkin with the expectation that the debtor purchase stock; unlike the investors in Wider, Slatkin’s investors provided “a reservoir of cash from which the debtor might have purchased securities.  Slatkin’s fraud does not affect their status as “customers” under § 741(2)(B)(ii).  As Baker & Getty noted, “[w]hether the debtor intends to purchase securities with the funds or defraud investors is irrelevant.”  106 F.3d at 1260.
4. The “Customer” Definition In § 741(2)(B)(ii) Does Not Include An “Ordinary Course Of Business” Requirement.
The Trustee may contend that Slatkin’s investors are not “customers” because (1) Slatkin operated a Ponzi scheme, and (2) a Ponzi scheme operator does not have an “ordinary course of business.”  The basic fallacy in the Trustee’s contention lies in the fact that § 741(2)(B)(ii) does not contain an “ordinary course of business” requirement.  The Trustee may argue that Slatkin did not have “customers” because his “Ponzi-scheme transactions were not in the ordinary course of his business.”  He made this argument in connection with the objections to his Disclosure Statement.  Apparently, the Trustee asserts that the definition of “customer” in § 741(2) (B)(ii) contains an “ordinary course of business” requirement.  The Trustee’s argument is wrong.  There is nothing in the language that so provides.  Neither the legislative history nor the structure of § 741(2) (B)(ii) even remotely suggests Congress intended to include an “ordinary course of business” requirement.
a. The Express Language Of § 741(2)(B)(ii) Contains No “Ordinary Course Of Business” Requirement.
Section 741(2)(B)(ii), on its face, states that entities, such as Slatkin’s investors, who have “claims arising from the deposit of cash for the purchase of securities,” are “customers.”  The statutory definition contains no “ordinary course of business” requirement.  The reasoning of  TA \l "Toibb v. Radloff, 501 U.S. 157, 111 S. Ct. 2197 (1991)" \s "Toibb v. Radloff, 501 U.S. 157, 111 S. Ct. 2197 (1991)" \c 1 Toibb v. Radloff, 501 U.S. 157, 111 S. Ct. 2197 (1991), exposes the Trustee’s fallacy and demonstrates why the “customer” definition in § 741(2)(B)(ii) does not contain an “ordinary course of business” requirement.  In Toibb, a creditor argued that Chapter 11 is available only for debtors engaged in “business,” although § 109, the eligibility statute, contains no express “business” requirement.  The Supreme Court, relying on the “plain language” of § 109, rejected the creditor’s argument.   TA \l "Toibb v. Radloff at 160" \s "Toibb v. Radloff at 160" \c 1 Id. at 160 (“In our view, the plain language of the Bankruptcy Code disposes of the question before us.  Section 109, 11 U.S.C. § 109, defines who may be a debtor under the various chapters of the Code.”).  The Court reasoned that if Congress had intended to exclude non-business debtors from Chapter 11, it would have expressed its intent in the language of the statute.   TA \l "Toibb v. Radloff at 161" \s "Toibb v. Radloff at 161" \c 1 Id. at 161.  

Likewise, if Congress had intended the definition of “customer” to contain an “ordinary course of business” requirement, it would have expressed its intent in the language of the statute.
b. The Legislative History Indicates That Congress Did Not Intend The Definition Of “Customer” In § 741(2)(B)(ii) To Include An “Ordinary Course Of  Business” Requirement.
The Bankruptcy Code evolved from the 1973 study and recommendations of the Commission on the Bankruptcy Laws of the United States, H.R. Doc. No. 93-137, 93d Cong., 1st Sess., Pts. I and II (1973), reprinted in App. B, COLLIER ON BANKRUPTCY (15th ed. rev. 2002) (the “Commission Report”),  TA \l "K. Klee, Legislative History of the New Bankruptcy Code, 54 Am. Bankr. L.J. 275, 277-78 (1980)" \s "K. Klee, Legislative History of the New Bankruptcy Code, 54 Am. Bankr. L.J. 275, 277-78 (1980)" \c 3 K. Klee, Legislative History of the New Bankruptcy Code, 54 Am. Bankr. L.J. 275, 277-78 (1980). The Commission Report consisted of two parts:  Part I contained the Commission’s findings and recommendations for revisions to the Bankruptcy Act, and Part II was a proposed new statute.    

The Bankruptcy Commission proposed to define the term “customer” as follows:

“A ‘customer’ of a stockbroker is a person (including a person with whom the stockbroker deals as principal or agent) who has a claim on account of securities received, acquired or held by the stockbroker from or for the account of such person (A) for safekeeping, or (B) with a view to sale, or (C) to cover consummated sales, or (D) pursuant to purchase, or (E) as collateral security, or (F) by way of loans of securities by such person to the stockbroker.  A ‘customer’ also includes a person who has claims against the stockbroker arising out of sales or conversions of such securities and a person who has deposited cash with the stockbroker for the purpose of purchasing securities, but does not include any person to the extent that he has a claim for property which by contract, agreement, or understanding, or by operation of law, is part of the capital of the stockbroker or is subordinated to the claims of creditors of the stockbroker.”
 TA \l "Commission Report, Pt. II, § 5-301(A), at 194" \s "Commission Report, Pt. II, § 5-301(A), at 194" \c 3 Commission Report, Pt. II, § 5-301(A), at 194 (emphasis added).  The Commission Report explains how its definition of “customer” was derived: “Paragraph (2) is derived from § 60e(1) of the present Act, but, like SIPA, enlarges the definition of ‘customer’ to include any person who deposits cash with the stockbroker for purchasing securities.”   TA \l "Commission Report at 195" \s "Commission Report at 195" \c 3 Id. at 195.  There is no mention in the Commission Report of an “ordinary course of business” requirement.

Congress followed the recommendation of the Bankruptcy Commission, and § 741(2) of the Bankruptcy Code, enacted in 1978, is strikingly similar to § 5-301(2) of the Bankruptcy Commission’s 1973 proposal.  Notably, the legislative history of § 741(2)(B)(ii) does not mention any “ordinary course of business” requirement.  Both the House and Senate Reports support a broad definition of “customer”: “Paragraph (2) defines “customer” to include anybody that interacts with the debtor in a capacity that concerns securities transactions.  The term embraces cash or margin customers of a broker or dealer in the broadest sense.”  See  TA \l "H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 386 (1977), reprinted in 1978 U.S. Code Cong. & Admin. News, p. 6342" \s "H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 386 (1977), reprinted in 1978 U.S. Code Cong. & Admin. News, p. 6342" \c 3 H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 386 (1977), reprinted in 1978 U.S. Code Cong. & Admin. News, p. 6342;  TA \l "S. Rep. No. 95-989, 95th Cong., 2d Sess. 100 (1978) (same), reprinted in 1978 U.S. Code Cong. & Admin. News, p. 5886" \s "S. Rep. No. 95-989, 95th Cong., 2d Sess. 100 (1978) (same), reprinted in 1978 U.S. Code Cong. & Admin. News, p. 5886" \c 3 S. Rep. No. 95-989, 95th Cong., 2d Sess. 100 (1978) (same), reprinted in 1978 U.S. Code Cong. & Admin. News, p. 5886.

C. Slatkin Was Engaged In The Business Of Effecting Transactions In Securities.

The second requirement for an entity to qualify as a “stockbroker” is that the entity must have “engaged in the business of effecting transactions in securities.”   TA \l "11 U.S.C. § 101 (53A)" \s "11 U.S.C. § 101 (53A)" \c 2 11 U.S.C. § 101 (53A);  TA \s "Baker & Getty, 106 F.3d at 1259" Baker & Getty, 106 F.3d at 1259.
1. The Undisputed Evidence Demonstrates That Slatkin Was A “Stockbroker.”

The following facts demonstrate conclusively that Reed Slatkin was “engaged in the business of effecting transactions in securities.”  The cases that have held that a debtor was a “stockbroker” under § 101(53A) have focused on particular evidence in making the “stockbroker” determination.  All of the evidence that those courts have focused upon is present here.
There is evidence that Slatkin engaged in legitimate business activities.   TA \l "Baker & Getty, 106 F.3d at 1258, 1262" \s "Baker & Getty, 106 F.3d at 1258, 1262" \c 2 Baker & Getty, 106 F.3d at 1258, 1262.  First, the undisputed evidence shows that Slatkin effected millions of transactions in securities for his investors.  There are countless trade slips, confirmation slips and brokerage reports from licensed broker-dealers that demonstrate actual trading of millions of dollars of legitimate stock holdings, all of which is corroborated by Slatkin’s 1099 forms, his own financial records and tax returns, and even the Trustee’s report (“the money was nonetheless invested.”).  See SUF at ¶ 138.   McMullin and Johnson both personally witnessed Slatkin engaging in numbers of legitimate trades, on Slatkin’s direct line to his broker, and charting his success.   See SUF at ¶ 139.   Slatkin was instrumental in the foundation of Earthlink and the solicitation of funds to be invested in Earthlink.  See SUF at ¶ 140. 

Second, there is evidence that Slatkin engaged in legitimate business activity that resulted in a profit.  In 1998, Slatkin reported to the IRS that his adjusted gross income was $9,965,282, on which he paid taxes.  Of that figure, $7,019,925 was reported as capital gains.  See SUF at ¶ 141.  In 1999, Slatkin reported to the IRS that his gross adjusted income as $27,079,487 with $27,908,164 in capital gains.  See SUF at ¶ 142.  The Trustee also reported on Slatkin’s purchase of millions of shares in Earthlink resulting in a peak value of over $175 million alone.  See SUF at ¶ 143.  Both Bob London and Andy Savas acknowledged that some of the investments that Slatkin made through them resulted in a profit.  See SUF at ¶ 144.  During Johnson’s December 16, 2002 visit to the Trustee’s document depository, he discovered Slatkin’s 1999 federal tax return.  Johnson, in reviewing Slatkin’s 1999 federal tax return, determined that Slatkin was reporting income based on actual securities sales, not new investors’ money.  See SUF at ¶ 145.

Third, Slatkin represented to his investors that he was operating a legitimate business.  Slatkin set up procedures for deposits and withdrawals for the investors’ accounts.  See SUF at ¶ 146.  Slatkin told his investors that the money that they gave him would be invested in publicly traded securities chosen at his discretion.  See SUF at ¶ 147.  Most of Slatkin’s investors believed that Slatkin was operating a legitimate investment business.  One of the reasons for this belief was that during the course of their investment history with Slatkin, they requested that Slatkin make specific securities transactions of actual stocks, those securities transactions did in fact take place, and Slatkin reported to me that the transaction took place.  As an example, one investor can trace at least four (4) legitimate actual securities transaction all of which occurred at the investor’s direction.  See discussion of Leslie Sobol, supra; SUF at ¶ 148. 

Fourth, Slatkin and those working at Slatkin’s direction researched companies before Slatkin invested the investors’ money in those companies.  Slatkin offered to manage Johnson’s money for no fee in exchange for Johnson doing research in the field and sharing his findings with Slatkin.  See SUF at ¶ 149.  Mary Jo Slatkin testified that one of her jobs for Slatkin was organizing the massive amount of research on companies in which Slatkin was considering investing on behalf of his investors.  See SUF at ¶ 150.  Both Bob London and Andy Savas were aware that Slatkin and individuals acting at Slatkin’s direction did research.  See SUF at ¶ 151.  When taken together, all of the above amply demonstrates that Slatkin engaged in legitimate business activities and securities transactions.
There is evidence that Slatkin traded securities through a licensed broker-dealer.   TA \l "Baker & Getty, 106 F.3d at 1258" \s "Baker & Getty, 106 F.3d at 1258" \c 1 Baker & Getty, 106 F.3d at 1258,  TA \l "In the Matter of Paragon Securities Co., 599 F.2d 551, 553 (3rd Cir. 1979)" \s "In the Matter of Paragon Securities Co., 599 F.2d 551, 553 (3rd Cir. 1979)" \c 1 In the Matter of Paragon Securities Co., 599 F.2d 551, 553 (3rd Cir. 1979).  Slatkin placed and executed millions of trades of publicly-held securities through a number of legitimate brokerage houses.  See SUF at ¶ 152.  Each securities transaction in which Slatkin engaged was through a licensed broker.  See SUF at ¶ 153.  Slatkin had a dedicated telephone line that rang directly to the desk of a licensed broker through whom Slatkin placed the trades.  See SUF at ¶ 154.  Furthermore, the testimony from two of Slatkin’s licensed stockbroker confirms that Slatkin conducted trades through licensed broker-dealers.  Both Bob London and Andy Savas were licensed when they placed securities trades for Slatkin.  See SUF at ¶ 155.  Slatkin paid a commission on the trades.  See SUF at ¶ 156.  All of the trades were cleared through legitimate clearinghouses and the securities were held in street name. See SUF at ¶ 157.  The Trustee’s Report states that Patrick Gallagher, a licensed commodities broker accepted money from Slatkin to make the trades.  See SUF at ¶ 158.  This undisputable evidence demonstrates that Slatkin conducted his trades through a licensed broker-dealer, like the debtor-“stockbroker” in Baker & Getty.  
There is evidence that the Slatkin enticed others to invest with him.   TA \l "Baker & Getty, 106 F.3d at 1262" \s "Baker & Getty, 106 F.3d at 1262" \c 1 Baker & Getty, 106 F.3d at 1262.  It is undisputable that Slaktin enticed his investors to invest with him.  As the Trustee acknowledged, some investors were enticed by Slatkin’s reported gains on previous investors’ accounts.  See SUF at ¶ 159.   In addition, Slatkin directly contacted other potential investors and informed them of his investment strategies and touted his success to them.  See SUF at ¶ 160.  This evidence shows that Slatkin enticed others to invest with him.  

There is evidence of a fiduciary relationship between the debtor and the investor.   TA \l "Swink & Co., 142 B.R. at 878" \s "Swink & Co., 142 B.R. at 878" \c 1 Swink & Co., 142 B.R. at 878.  Slatkin represented to the investors that he treated investing on the investors’ accounts like a stockbroker.  Slatkin set up a system for deposits into and withdrawals from the investors’ accounts.  See SUF at ¶ 161.  Slatkin also provided investors with the Realized Gains and Loss statement, Interest and Dividends statements, and tax reporting-related information so that the investors could properly report the gains on their accounts.  See SUF at ¶ 162.  Slatkin also informed his investors that, because he was being investigated by the SEC for “managing people’s money,” he was closing the investors’ accounts and referred them to other stockbrokers and brokerage houses that could perform the same services to the investors that Slatkin had previously provided to them.  See SUF at ¶ 163.  The foregoing shows that Slatkin was in a fiduciary position with the investors – holding their money, telling them how to pay taxes, and reporting gains.  All of these are hallmarks of a fiduciary relationship.  The only reasonable interpretation of the foregoing facts was that Slatkin was in the business of effecting transactions in securities.
2. Slatkin Does Not Have To Be Licensed In Order To Qualify As A “Stockbroker.”

The Trustee may contend that Slatkin was not a “stockbroker” because he was not a licensed broker-dealer.  The presence of a license has been expressly rejected as a requirement for a debtor to be a “stockbroker,”  TA \l "Baker & Getty, 106 F.3d at 1261" \s "Baker & Getty, 106 F.3d at 1261" \c 1 Baker & Getty, 106 F.3d at 1261, and it is not statutorily required.  There is nothing in the Bankruptcy Code, former Bankruptcy Act, the legislative history, or case law even remotely suggesting that the definition of “stockbroker” applies only to licensed brokers.

Section 101(53A) contains no explicit requirement that the “stockbroker” be a licensed broker dealer.  See  TA \s "11 U.S.C. § 101(53A)" 11 U.S.C. § 101(53A).  Section 60e of the former Bankruptcy Act, 11 U.S.C. 96(e) (repealed), enacted in 1938, contained special rules for the distribution of the estate of a bankrupt stockbroker.  See  TA \l "Commission Report at 220" \s "Commission Report at 220" \c 3 Commission Report at 220.  The term “stockbroker” was not defined in § 60e.  The leading bankruptcy treatise recognized that “stockbroker” was not limited to licensed brokers:

“While paragraph (1) of § 60e defines such terms as “property,” “customers,” “cash customers,” and “net equity,” it attempts no definition of “stockbroker.”  This term should, therefore, be given its common, accepted meaning, provided this harmonizes with the general context and objective of subdivision e.  Without attempting an all inclusive definition, a stockbroker may be said to be “one who deals in or executes orders to buy and sell securities” for clients.  To come within § 60e, it is not necessary that the bankrupt be a member of an exchange, or that the bulk of its business be that of buying and selling for clients.” 
 TA \l "3 Pt. 2 COLLIER ON BANKRUPTCY ¶ 60.73[1.1], at 1166-68" \s "3 Pt. 2 COLLIER ON BANKRUPTCY  60.73[1.1], at 1166-68" \c 5 3 Pt. 2 COLLIER ON BANKRUPTCY ¶ 60.73[1.1], at 1166-68 (footnotes omitted; emphasis added).  In  TA \l "re McMillan, Rapp & Co., 38 F. Supp. 40 (E.D. Pa), aff’d, 123 F. 2d 428 (3rd Cir. 1941)" \s "re McMillan, Rapp & Co., 38 F. Supp. 40 (E.D. Pa), aff’d, 123 F. 2d 428 (3rd Cir. 1941)" \c 1 In re McMillan, Rapp & Co., 38 F. Supp. 40 (E.D. Pa), aff’d, 123 F. 2d 428 (3rd Cir. 1941), the court rejected the argument that only licensed brokers were “stockbrokers” under § 60e of the Bankruptcy Act:

“A broker of stocks or of any other commodity deals as an agent, one who buys or sells for the account of others.  The bankrupt’s business was principally, as noted, of a different nature; generally it bought and sold for its own account as a dealer or merchant.  This, the petitioner contends, it did in the instant case.  However, it appears that the bankrupt was engaged in both selling and stockbrokerage.  To deny any semblance of stockbrokerage would be against the facts.

The referee had concluded, and I believe properly concluded, that the bankrupt’s business undeniably resembled that of a stockbroker in many ways.  “It purchased and sold securities on orders from customers, it received securities for safekeeping, for future sales, under instructions from customers, and to cover sales already made for customers, it carried margin accounts, made margin calls when necessary, took securities as collateral for margin accounts, and rehypothecated customers’ securities for loans for itself.”  These certainly are practices of stockbrokers.

 TA \l "McMillan, Rapp, 38 F. Supp at 41-42" \s "McMillan, Rapp38 F. Supp at 41-42" \c 1 38 F. Supp at 41-42.  

The legislative history of § 101 (53A) shows that the definition of “stockbroker” ultimately adopted by Congress, like the Commission’s definition, was derived from the Securities Exchange Act of 1934: “Stockbroker” is defined in paragraph (39) [now 53A] as a person engaged in the business of effecting transactions in securities for the account of others or with members of the general public from or for such person’s own account, if the person has a customer, as defined.”  Thus, the definition, derived from a combination of the definitions of “broker” and “dealer” in the Securities Exchange Act of 1934, encompasses both brokers and dealers.  See  TA \l "S. Rep. No. 95-989, 95th Cong., 2nd Sess. 27 (1978), reprinted in 1978 U.S. Code Cong. & Admin. News, p. 5813" \s "S. Rep. No. 95-989, 95th Cong., 2nd Sess. 27 (1978), reprinted in 1978 U.S. Code Cong. & Admin. News, p. 5813" \c 3 S. Rep. No. 95-989, 95th Cong., 2nd Sess. 27 (1978), reprinted in 1978 U.S. Code Cong. & Admin. News, p. 5813;  TA \l "H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 314 (1977) (same), reprinted in 1978 U.S. Code Cong. & Admin. News, p. 6271" \s "H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 314 (1977) (same), reprinted in 1978 U.S. Code Cong. & Admin. News, p. 6271" \c 3 H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 314 (1977) (same), reprinted in 1978 U.S. Code Cong. & Admin. News, p. 6271.

The Securities Exchange Act of 1934 does not define “broker” or “dealer” with reference to a licensing requirement:

“(4) The term ‘broker’ means any person engaged in the business of effecting transactions in securities for the account of others, but does not include a bank.

(5) The term ‘dealer’ means any person engaged in the business of buying and selling securities for his own account, through a broker or otherwise, but does not include a bank, or any person insofar as he buys or sells securities for his own account, either individually or in some fiduciary capacity, but not as a part of a regular business.”
 TA \l "15 U.S.C. § 78c(4), (5)" \s "15 U.S.C. § 78c(4), (5)" \c 2 15 U.S.C. § 78c(4), (5).

Case law under the Securities Exchange Act of 1934 shows that perpetrators of Ponzi schemes have been held to be “brokers.”  See, e.g.,  TA \l "S.E.C. v. Deyon, 977 F. Supp. 510, 518 (D. Me. 1997)" \s "S.E.C. v. Deyon, 977 F. Supp. 510, 518 (D. Me. 1997)" \c 1  S.E.C. v. Deyon, 977 F. Supp. 510, 518 (D. Me. 1997) (individuals who solicited investors in “Prime Bank” Ponzi scheme, promising returns of 15% per month, were brokers under 15 U.S.C. § 78c(4));  TA \l "S.E.C. v. National Executive Planners, Ltd., 503 F. Supp. 1066, 1073 (M.D.N.C. 1980)" \s "S.E.C. v. National Executive Planners, Ltd., 503 F. Supp. 1066, 1073 (M.D.N.C. 1980)" \c 1 S.E.C. v. National Executive Planners, Ltd., 503 F. Supp. 1066, 1073 (M.D.N.C. 1980) (corporation which provided investment planning services and solicited investors in Ponzi-type scheme qualified as broker under 1934 Act).

Finally, the argument that only licensed broker-dealers qualify as “stockbrokers” was expressly rejected by the Sixth Circuit in Baker & Getty, a Ponzi case:  “Section 101(53A), however, does not require that one be a licensed broker-dealer before becoming a stockbroker, and nothing in the legislative history suggests that the legislature intended that licensed broker-dealers alone qualify for stockbroker status. . . .  The only courts that have addressed this issue have concluded that one can be a stockbroker, regardless of whether the person is licensed.”   TA \s "Baker & Getty, 106 F.3d at 1261" Baker & Getty, 106 F.3d at 1261 (citations omitted).  The Sixth Circuit also reasoned that the underlying purpose behind the stockbroker liquidation provisions “reveal no justification for equating licensing with effecting transactions in securities”.  Id.  

In sum, neither the former Bankruptcy Act, the legislative history of the present Code, the Securities Act from which the definition of “stockbroker” was derived, , nor relevant case law suggest that only licensed brokers qualify as “stockbrokers” under § 101(53A).

3. Slatkin’s Fraud Does Not Affect His Status As A “Stockbroker.”

Section 101(53A) defines a “stockbroker” as one who is “engaged in the business of effecting transactions in securities.”  The plain meaning of this provision covers dishonest as well as honest persons.  If Slatkin’s activities “can be characterized as effecting securities transactions”, he is a stockbroker regardless of his fraud.  

There is nothing in the case law or legislative history that even hints that Congress meant to restrict “stockbrokers” to “honest stockbrokers” or “legitimate stockbrokers” by engrafting a “fraud” or “Ponzi” exception to § 101(53A).  Moreover, the structure of the Bankruptcy Code reveals that where Congress intended to create rights or remedies based upon fraud, it used the term “fraud” or “defraud.”  See, e.g.,  TA \l "11 U.S.C. § 523(a)(2)(A)" \s "11 U.S.C. § 523(a)(2)(A)" \c 2 11 U.S.C. § 523(a)(2)(A) (debts obtained by fraud not discharged);  TA \s "11 U.S.C. § 548(a)(1)(A)" 11 U.S.C. § 548(a)(1)(A) (trustee may avoid transfers made with intent to defraud); 11 U.S.C. § 1104(a)(1) (trustee appointed for cause, including fraud);  TA \l "11 U.S.C. § 1104" \s "11 U.S.C. § 1104" \c 2 11 U.S.C. § 1104 (order of confirmation may be revoked if procured by fraud).  The absence of such language in § 101(53A) is persuasive evidence that the drafters did not intend a “fraud” or “Ponzi” exception.
In  TA \s "Baker & Getty, 106 F. 3d at 1255" Baker & Getty, 106 F. 3d at 1255, the Sixth Circuit held that a Ponzi perpetrator’s fraud did not affect an investor’s status as a “customer” under § 741(2).  See  TA \l "Baker & Getty, 106 F. 3d at 1260" \s "Baker & Getty, 106 F. 3d at 1260" \c 1 Baker & Getty, 106 F. 3d at 1260 (“Whether the debtor plans to purchase securities with the funds or defraud investors is irrelevant.”).  In another case arising from the same bankruptcy, the bankruptcy court explained the Baker & Getty fraud: “The BAKER & GETTY entities were engaged in a “Ponzi” scheme.  No securities were traded.  Rather, some investors received returns on investments which were financed by the money received from newly attracted investors.”   TA \l "Rafoth v. First National Bank of Barnesville (In re Baker & Getty Financial Services, Inc.), 98 B.R. 300, 303 (Bankr. N.D. Ohio 1989)" \s "Rafoth v. First National Bank of Barnesville (In re Baker & Getty Financial Services, Inc.), 98 B.R. 300, 303 (Bankr. N.D. Ohio 1989)" \c 1 Rafoth v. First National Bank of Barnesville (In re Baker & Getty Financial Services, Inc.), 98 B.R. 300, 303 (Bankr. N.D. Ohio 1989).  The Sixth Circuit also held that the debtor’s fraud did not affect his status as a “stockbroker” under § 101(53A).   TA \l "Rafoth v. First National Bank at 1262" \s "Rafoth v. First National Bank at 1262" \c 1 Id. at 1262 (“[I]f we were to conclude otherwise, we would provide less protection for customers who lost their money due to fraud than for those who lost their money as a result of honest mismanagement.”).  The reasoning of Baker & Getty is sound; it is further supported by the lack of “fraud” language in § 101(53A) or its legislative history, as well as from the structure of the Code.  “Stockbrokers” should not be divided into two categories:  “honest stockbrokers” and “fraudulent stockbrokers.”  Slatkin, like the debtor in Baker & Getty, engaged in a scheme to defraud investors.  He was also a “stockbroker” as defined.
D. The Trustee Lacks Standing As A Chapter 11 Trustee To Prosecute The Adversary Proceedings Because There Can Be No Chapter 11 Estate Because Slatkin Is A Stockbroker And Is Not Entitled To Chapter 11 Relief.
Slatkin cannot be a Chapter 11 debtor because he is a “stockbroker” and stockbrokers are ineligible for Chapter 11 relief pursuant to Section 109(d) of the Bankruptcy Code, 11 U.S.C. § 109(d).  Therefore, Slatkin cannot have a Chapter 11 trustee.  Thus, Slatkin’s purported Chapter 11 trustee (the Trustee) cannot act including herein as a plaintiff.  Therefore, the Trustee lacks standing to prosecute this Adversary Proceeding as a matter of law.
E. Even If The Trustee Has Standing As The Trustee Of Slatkin’s Putative Chapter 7 Estate, He Lacks Standing To Avoid Any Transfers That Occurred In Excess Of One Year And That Are Not Avoidable Pursuant To Section 548(a)(i)(A) Of The Bankruptcy Code.
Notwithstanding that the Trustee lacks standing as a Chapter 11 trustee, even assuming that the Trustee had standing to prosecute the Adversary Proceeding as trustee of Slatkin’s putative Chapter 7 estate, the Trustee would lack standing as a matter of law to avoid any transfers in excess of one year and then would be further limited to avoid only actually fraudulent transfers pursuant to § 548(a)(1)(A), 11 U.S.C. § 548(a)(1)(A) of the Bankruptcy Code because those claims are extinguished pursuant to Section 546(e) of the Bankruptcy Code,  TA \l "11 U.S.C. Section 546(e)" \s "11 U.S.C. § 546(e)" \c 2 11 U.S.C. § 546(e).  

Section 546(e) of the Bankruptcy Code provides in relevant part that: “Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b) of this title, the trustee may not avoid a transfer that is … a settlement payment, as defined in section 101or 741 of this title, made by or to a …stockbroker…that is made before the commencement of the case, except under section 548(a)(1)(A) of this title.”   TA \s "11 U.S.C. § 546(e)" 11 U.S.C. § 546(e).  Because Slatkin was a “stockbroker” and his payments to investors were “settlement payments,” most the Trustee’s avoidance claims are completely extinguished, and his claims based on actually fraudulent transfers are limited to transfers made within one year of Slatkin’s bankruptcy.  
Since Slatkin was a “stockbroker,” the only element remaining to be shown is that the transfers were “settlement payments” as defined in § 741.  This is easily shown from facts that are not subject to serious dispute.  Section 741 of the Bankruptcy Code provides in pertinent part: “‘settlement payment’ means a preliminary settlement payment, a partial settlement payment, an interim settlement payment, a settlement payment on account, a final settlement payment, or any other similar payment commonly used in the securities trade.”   TA \l "11 U.S.C. Section 741(8)" \s "11 U.S.C. § 741(8)" \c 2 11 U.S.C. § 741(8).

At least three Courts of Appeal, including the Ninth Circuit, have held that the term “settlement payment” should be construed broadly.  See, e.g.,  TA \l "In re Resorts International, Inc., 131 F. 3d 505 (3rd Cir. 1999)" \s "In re Resorts International, Inc., 131 F. 3d 505, 515-516 (3rd Cir. 1999)" \c 1 In re Resorts International, Inc., 131 F. 3d 505, 515-516 (3rd Cir. 1999) (payment for shares during a leveraged buyout is a settlement payment; the term “settlement payment” is a broad one that includes almost all securities transactions);  TA \l "In re Comark, 971 F. 2d 322 (9th Cir. 1992)" \s "In re Comark, 971 F. 2d 322, 326 (9th Cir. 1992)" \c 1 In re Comark, 971 F. 2d 322, 326 (9th Cir. 1992) (debtor’s return of securities that had served as additional margin in a repo transaction constituted a settlement payment; “[w]e now join with the Third and Tenth Circuits and broadly define the term settlement payment.  A settlement payment clearly includes a transfer of securities that completes a securities transaction.”);  TA \l "In re Kaiser Steel Corp., 952 F. 2d 1230 (10th Cir. 1991)" \s "In re Kaiser Steel Corp., 952 F. 2d 1230, 1237 (10th Cir. 1991)" \c 1 In re Kaiser Steel Corp., 952 F. 2d 1230, 1237 (10th Cir. 1991) (payment to former shareholders in connection with leveraged buyout constituted settlement payments; definition of “settlement payments” is “extremely broad”).

In  TA \l "Kaiser Steel Corp. v. Charles Schwab & Co., Inc., 913 F. 2d 846 (10th Cir. 1990)" \s "Kaiser Steel Corp. v. Charles Schwab & Co., Inc., 913 F. 2d 846 (10th Cir. 1990)" \c 1 Kaiser Steel Corp. v. Charles Schwab & Co., Inc., 913 F.2d 846 (10th Cir. 1990), the Tenth Circuit examined the legislative history of Section 741(8) and the meaning of “settlement payment.”  The court noted that the Congressional purpose behind §§ 546(e) and 741(8) was to protect against “the instability caused by the reversal of settled securities transactions.”    TA \s "Kaiser Steel Corp. v. Charles Schwab & Co., Inc., 913 F. 2d 846 (10th Cir. 1990)" 913 F.2d at 848.  Preventing the disruption to investors caused by unwinding their securities transactions years after they occurred furthers this purpose.

Slatkin’s payments to his customers obviously fall within the statutory definition of “settlement payments.” In the securities industry, “settlement” is “the completion of a securities transaction).  TA \s "Kaiser Steel Corp. v. Charles Schwab & Co., Inc., 913 F. 2d 846 (10th Cir. 1990)" Kaiser Steel Corp. v. Charles Schwab, 913 F. 2d at 849.  Slatkin was engaged in the business of acquiring securities for his customers.  Notwithstanding his misrepresentations, phony reports, and diversion of funds, Slatkin in fact bought and sold millions of dollars of securities, and distributed millions of dollars to his customers.  The transfers of money were in settlement of stock sale transactions directed by Slatkin’s customers.  Even Slatkin’s own statement acknowledged that the transfers were settlements.  See SUF at ¶ 164.   

Furthermore, some of the transfers the Trustee seeks to avoid were payments that represented the closing or “settling” of the investor’s accounts.  See SUF at 165.  Therefore, most of the transfers that the Trustee seeks to avoid are exempt from avoidance under  TA \s "11 U.S.C. § 546(e)" Section 546(e) as “settlement payment[s] . . . made by . . . a . . . stockbroker.” Therefore, as a matter of law, the Trustee lacks standing to avoid any transfers in excess of one year prior to Slatkin’s bankruptcy and that are not actually fraudulent transfers under § 548(a)(1)(A).
V. CONCLUSION

The Bankruptcy Code prohibits people who meet the statutory definition of a “stockbroker” from seeking Chapter 11 relief.  The mountain of undisputable evidence presented here establishes that Slatkin was a “stockbroker” as defined by the Bankruptcy Code.  Clearly, Slatkin had “customers” because it is indisputable that his investors have claims against Slatkin that arise from the deposit of cash with Slatkin for the specific purpose of investing in securities.  The evidence also conclusively demonstrates that Slatkin was engaged in the business of effecting transactions in securities for his investors.  All of the evidence relied upon by courts that have determined that a debtor was a “stockbroker” with “customers” is in abundant supply here.  The unavoidable conclusion is that Slatkin was a “stockbroker.”
  
Because Slatkin is ineligible for Chapter 11 relief because he is a “stockbroker,” he can have no Chapter 11 trustee.  Because Slatkin can have no Chapter 11 trustee, the Trustee has no authority to act herein and lacks standing as plaintiff in the Adversary Proceeding.  To the extent that the Trustee has standing as trustee of Slatkin’s putative Chapter 7 stockbroker estate, he lacks standing to avoid any transfers in excess of one year before Slatkin’s bankruptcy and which transfers are not actually fraudulent pursuant to Bankruptcy Code § 548(a)(1)(A).  Therefore, as there are no genuine triable issues of material fact, Defendants are entitled to judgment as a matter of law that the Trustee lacks standing to prosecute this Adversary Proceeding because he has no authority to act on behalf of an improper Chapter 11 estate.
Dated:  April 22, 2003
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� The Bankruptcy Code contains no “fraud” or “Ponzi scheme” exceptions to either of the “stockbroker” or “customer” definitions.  Although Defendants dispute that Slatkin operated a Ponzi scheme, nonetheless under the Bankruptcy Code, whether or not Slatkin operated a Ponzi scheme or defrauded his investors is irrelevant to determining whether Slatkin was a “stockbroker” and thus eligible for Chapter 11 relief.  This will be addressed further in argument.


� As noted above, the Trustee may contend that Slatkin was not a “stockbroker” because he will allege that Slatkin operated a Ponzi scheme and defrauded his investors.  However, neither the Bankruptcy Code nor any authority provide a fraud” or “Ponzi scheme” exception to either of the “stockbroker” or “customer” definitions.





	
	
	


214533.01 [XP]
23289
	
	-1-
	


214533.01 [XP]
23289

